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(B) The Secretary of Defense provides
Congress written notice of intent to
award. The contract cannot be awarded
until 180 days have elapsed since the
date Congress received the notice of in-
tent to award. Contracting activities
must submit a draft notice of intent
with supporting documentation
through channels to the Director of De-
fense Procurement and Acquisition
Policy, Office of the Under Secretary of
Defense (Acquisition, Technology, and
Logistics).

(ii) The limitation in paragraph (c)(i)
of this subsection applies only if the
statute authorizing or requiring award
was enacted after September 30, 1989.

(iii) Subsequent statutes may provide
different or additional constraints on
the award of contracts to specified col-
leges and universities. Contracting of-
ficers should consult legal counsel on a
case-by-case basis.

[66 FR 36303, July 31, 1991, as amended at 57
FR 14992, Apr. 23, 1992; 58 FR 28463, May 13,
1993; 59 FR 36089, July 15, 1994; 60 FR 29497,
June 5, 1995; 60 FR 40107, Aug. 7, 1995; 65 FR
39704, June 27, 2000; 68 FR 7439, Feb. 14, 2003]

206.302-7 Public interest.

(c) Limitations. For the defense agen-
cies, the written determination to use
this authority must be made by the
Secretary of Defense.

206.303 Justifications.

206.303-70 Acquisitions in support of
operations in Iraq or Afghanistan.
The justification and approval ad-
dressed in FAR 6.303 is not required for
acquisitions conducted using a proce-
dure specified in 225.7703-1(a).

[73 FR 53152, Sept. 15, 2008]

206.304 Approval of the justification.

(a)(4) The Under Secretary of Defense
(Acquisition, Technology, and Logis-
tics) may delegate this authority to—

(A) An Assistant Secretary of De-
fense; or

(B) For a defense agency, an officer
or employee serving in, assigned, or de-
tailed to that agency who—

(1) If a member of the armed forces,
is serving in a rank above brigadier
general or rear admiral (lower half); or

(2) If a civilian, is serving in a posi-
tion with a grade under the General

207.102

Schedule (or any other schedule for ci-
vilian officers or employees) that is
comparable to or higher than the grade
of major general or rear admiral.

[61 FR 10285, Mar. 13, 1995, as amended at 61
FR 50451, Sept. 26, 1996; 656 FR 39704, June 27,
2000]

PART 207—ACQUISITION
PLANNING

Subpart 207.1—Acquisition Plans

Sec.

207.102 Policy.

207.103 Agency-head responsibilities.

207.104 General procedures.

207.105 Contents of written acquisition
plans.

207.106 Additional requirements for major
systems.

207.170 Consolidation of contract require-
ments.

207.170-1 Scope.

207.170-2 Definitions.

207.170-3 Policy and procedures.

207.171 Component breakout.

207.171-1 Scope.

207.171-2 Definition.

207.171-3 Policy.

207.171-4 Procedures.

207.172 Human research.

Subpart 207.4—Equipment Lease or
Purchase

207.401 Acquisition considerations.
207.470 Statutory requirements.
207.471 Funding requirements.

Subpart 207.5—Inherently Governmental
Functions

207.500 Scope of subpart.
207.503 Policy.

Subpart 207.70—Buy-to-Budget—
Additional Quantities of End ltems

207.7001 Definition.

207.7002 Authority to acquire additional
quantities of end items.

207.7003 Limitation.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36305, July 31, 1991, unless
otherwise noted.

Subpart 207.1—Acquisition Plans

207.102 Policy.

(a)(1) See 212.102 regarding require-
ments for a written determination that
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the commercial item definition has
been met when using FAR Part 12 pro-
cedures.

[73 FR 4114, Jan. 24, 2008]

207.103 Agency-head responsibilities.

(d)(i) Prepare written acquisition
plans for—

(A) Acquisitions for development, as
defined in FAR 35.001, when the total
cost of all contracts for the acquisition
program is estimated at $10 million or
more;

(B) Acquisitions for production or
services when the total cost of all con-
tracts for the acquisition program is
estimated at $50 million or more for all
years or $25 million or more for any fis-
cal year; and

(C) Any other acquisition considered
appropriate by the department or agen-
cy.
(ii) Written plans are not required in
acquisitions for a final buy out or one-
time buy. The terms ‘‘final buy out”
and ‘‘one-time buy” refer to a single
contract that covers all known present
and future requirements. This excep-
tion does not apply to a multiyear con-
tract or a contract with options or
phases.

(e) Prepare written acquisition plans
for acquisition programs meeting the
thresholds of paragraphs (d)(i)(A) and
(B) of this section on a program basis.
Other acquisition plans may be written
on either a program or an individual
contract basis.

(g) The program manager, or other
official responsible for the program,
has overall responsibility for acquisi-
tion planning.

(h) For procurement of conventional
ammunition, as defined in DoDD
5160.65, Single Manager for Conven-
tional Ammunition (SMCA), the SMCA
will review the acquisition plan to de-
termine if it is consistent with retain-
ing national technology and industrial
base capabilities in accordance with 10
U.S.C. 2304(c)(3) and Section 806 of Pub-
lic Law 105-261. The department or
agency—

(i) Shall submit the acquisition plan
to the address in PGI 207.103(h); and

(ii) Shall not proceed with the pro-
curement until the SMCA provides
written concurrence with the acquisi-
tion plan. In the case of a non-concur-
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rence, the SMCA will resolve issues
with the Army Office of the Executive
Director for Conventional Ammuni-
tion.

[71 FR 53045, Sept. 8, 2006, as amended at 71
FR 58537, Oct. 4, 2006]

207.104 General procedures.

In developing an acquisition plan,
agency officials shall take into account
the requirement for scheduling and
conducting a Peer Review in accord-
ance with 201.170.

[74 FR 37626, July 29, 2009]

207.105 Contents of written acquisi-
tion plans.

In addition to the requirements of
FAR 7.105, planners shall follow the
procedures at PGI 207.105.

[71 FR 53045, Sept. 8, 2006]

207.106 Additional requirements for
major systems.

(b)(1)(A) The contracting officer is
prohibited by 10 U.S.C. 2305(d)(4)(A)
from requiring offers for development
or production of major systems that
would enable the Government to use
technical data to competitively repro-
cure identical items or components of
the system if the item or component
were developed exclusively at private
expense, unless the contracting officer
determines that—

(I) The original supplier of the item
or component will be unable to satisfy
program schedule or delivery require-
ments;

(2) Proposals by the original supplier
of the item or component to meet mo-
bilization requirements are insufficient
to meet the agency’s mobilization
needs; or

(3) The Government is otherwise en-
titled to unlimited rights in technical
data.

(B) If the contracting officer makes a
determination, under paragraphs
(b)A)(A) (1) and (2) of this section, for a
competitive solicitation, 10 TU.S.C.
2305(d)(4)(B) requires that the evalua-
tion of items developed at private ex-
pense be based on an analysis of the
total value, in terms of innovative de-
sign, life-cycle costs, and other perti-
nent factors, of incorporating such
items in the system.
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(S-70)(1) In accordance with Section
802(a) of the National Defense Author-
ization Act for Fiscal Year 2007 (Pub.
L. 109-364) and DoD policy require-
ments, acquisition plans for major
weapon systems and subsystems of
major weapon systems shall—

(i) Assess the long-term technical
data and computer software needs of
those systems and subsystems; and

(ii) Establish acquisition strategies
that provide for the technical data and
computer software deliverables and as-
sociated license rights needed to sus-
tain those systems and subsystems
over their life cycle. The strategy may
include—

(A) The development of maintenance
capabilities within DoD; or

(B) Competition for contracts for
sustainment of the systems or sub-
systems.

(2) Assessments and corresponding
acquisition strategies developed under
this section shall—

(i) Be developed before issuance of a
solicitation for the weapon system or
subsystem;

(ii) Address the merits of including a
priced contract option for the future
delivery of technical data and com-
puter software, and associated license
rights, that were not acquired upon ini-
tial contract award;

(iii) Address the ©potential for
changes in the sustainment plan over
the life cycle of the weapon system or
subsystem; and

(iv) Apply to weapon systems and
subsystems that are to be supported by
performance-based logistics arrange-
ments as well as to weapon systems
and subsystems that are to be sup-
ported by other sustainment ap-
proaches.

(S-7T1) See 209.570 for policy applica-
ble to acquisition strategies that con-
sider the use of lead system integra-
tors.

(S-72)(1) In accordance with section
202 of the Weapon Systems Acquisition
Reform Act of 2009 (Pub. L. 111-23), ac-
quisition plans for major defense acqui-
sition programs as defined in 10 U.S.C.
2430, shall include measures that—

(i) Ensure competition, or the option
of competition, at both the prime con-
tract level and subcontract level (at
such tier or tiers as are appropriate)
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throughout the program life cycle as a
means to improve contractor perform-
ance; and

(ii) Document the rationale for the
selection of +the appropriate sub-
contract tier or tiers under paragraph
(S-72)(1)(i) of this section, and the
measures which will be employed to
ensure competition, or the option of
competition.

(2) Measures to ensure competition,
or the option of competition, may in-
clude, but are not limited to, cost-ef-
fective measures intended to achieve
the following:

(i) Competitive prototyping.

(ii) Dual-sourcing.

(iii) Unbundling of contracts.

(iv) Funding of next-generation pro-
totype systems or subsystems.

(v) Use of modular, open architec-
tures to enable competition for up-
grades.

(vi) Use of build-to-print approaches
to enable production through multiple
sources.

(vii) Acquisition of complete tech-
nical data packages.

(viii) Periodic competitions for sub-
system upgrades.

(ix) Licensing of additional suppliers.

(x) Periodic system or program re-
views to address long-term competitive
effects of program decisions.

(3) In order to ensure fair and objec-
tive ‘“‘make-or-buy’’ decisions by prime
contractors, acquisition strategies and
resultant solicitations and contracts
shall—

(i) Require prime contractors to give
full and fair consideration to qualified
sources other than the prime con-
tractor for the development or con-
struction of major subsystems and
components of major weapon systems;

(ii) Provide for Government surveil-
lance of the process by which prime
contractors consider such sources and
determine whether to conduct such de-
velopment or construction in-house or
through a subcontract; and

(iii) Provide for the assessment of the
extent to which the prime contractor
has given full and fair consideration to
qualified sources in sourcing decisions
as a part of past performance evalua-
tions.
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(4) Whenever a source-of-repair deci-
sion results in a plan to award a con-
tract for the performance of mainte-
nance and sustainment services on a
major weapon system, to the maximum
extent practicable and consistent with
statutory requirements, the acquisi-
tion plan shall prescribe that award
will be made on a competitive basis
after giving full consideration to all
sources (including sources that partner
or subcontract with public or private
sector repair activities).

(S-73) In accordance with section 815
of the National Defense Authorization
Act for Fiscal Year 2009 (Pub. L. 110-
417) and DoD policy requirements, ac-
quisition plans for major weapons sys-
tems shall include a plan for the pres-
ervation and storage of special tooling
associated with the production of hard-
ware for major defense acquisition pro-
grams through the end of the service
life of the related weapons system. The
plan shall include the identification of
any contract clauses, facilities, and
funding required for the preservation
and storage of such tooling. The Under-
secretary of Defense for Acquisition,
Technology, and Logistics (USD
(AT&L)) may waive this requirement if
USD (AT&L) determines that it is in
the best interest of DoD.

[66 FR 36305, July 31, 1991, as amended at 72
FR 51188, Sept. 6, 2007; 73 FR 1824, Jan. 10,
2008; 74 FR 68701, Dec. 29, 2009; 75 FR 8273,
Feb. 24, 2010; 76 FR 11363, Mar. 2, 2011]

207.170 Consolidation of contract re-
quirements.

207.170-1 Scope.

This section implements 10 U.S.C.
2382.

[69 FR 55987, Sept. 17, 2004]

207.170-2 Definitions.

As used in this section—

Consolidation of contract requirements
means the use of a solicitation to ob-
tain offers for a single contract or a
multiple award contract to satisfy two
or more requirements of a department,
agency, or activity for supplies or serv-
ices that previously have been provided
to, or performed for, that department,
agency, or activity under two or more
separate contracts.

Multiple-award contract means—
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(1) A multiple-award schedule con-
tract issued by the General Services
Administration or Department of Vet-
erans Affairs as described in FAR sub-
part 8.4;

(2) A multiple award task-order or
delivery-order contract issued in ac-
cordance with FAR subpart 16.5; or

(3) Any other indefinite-delivery, in-
definite-quantity contract that an
agency enters into with two or more
sources for the same line item under
the same solicitation.

[71 FR 14106, Mar. 21, 2006, as amended at 76
FR 23505, Apr. 27, 2011]

207.170-3 Policy and procedures.

(a) Agencies shall not consolidate
contract requirements with an esti-
mated total value exceeding $6 million
unless the acquisition strategy in-
cludes—

(1) The results of market research;

(2) Identification of any alternative
contracting approaches that would in-
volve a lesser degree of consolidation;
and

(3) A determination by the senior
procurement executive that the con-
solidation is necessary and justified.

(i) Market research may indicate
that consolidation of contract require-
ments is necessary and justified if the
benefits of the acquisition strategy
substantially exceed the benefits of
each of the possible alternative con-
tracting approaches. Benefits may in-
clude costs and, regardless of whether
quantifiable in dollar amounts—

(A) Quality;

(B) Acquisition cycle;

(C) Terms and conditions; and

(D) Any other benefit.

(ii) Savings in administrative or per-
sonnel costs alone do not constitute a
sufficient justification for a consolida-
tion of contract requirements unless
the total amount of the cost savings is
expected to be substantial in relation
to the total cost of the procurement.

(b) Include the determination made
in accordance with paragraph (a)(3) of
this section in the contract file.

[69 FR 55987, Sept. 17, 2004, as amended at 71
FR 14106, Mar. 21, 2006; 71 FR 75892, Dec. 19,
2006; 75 FR 45073, Aug. 2, 2010]

207.171 Component breakout.
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207.171-1 Scope.

(a) This section provides policy for
breaking out components of end items
for future acquisitions so that the Gov-
ernment can purchase the components
directly from the manufacturer or sup-
plier and furnish them to the end item
manufacturer as Government-furnished
material.

(b) This section does not apply to—

(1) The initial decisions on Govern-
ment-furnished equipment or con-
tractor-furnished equipment that are
made at the inception of an acquisition
program; or

(2) Breakout of parts for replenish-
ment (see appendix E).

[71 FR 14102, Mar. 21, 2006]

207.171-2 Definition.

Component, as used in this section,
includes subsystems, assemblies, sub-
assemblies, and other major elements
of an end item; it does not include ele-
ments of relatively small annual acqui-
sition value.

[71 FR 14102, Mar. 21, 2006]

207.171-3 Policy.

DoD policy is to break out compo-
nents of weapons systems or other
major end items under certain -cir-
cumstances.

(a) When it is anticipated that a
prime contract will be awarded without
adequate price competition, and the
prime contractor is expected to acquire
any component without adequate price
competition, the agency shall break
out that component if—

(1) Substantial net cost savings prob-
ably will be achieved; and

(2) Breakout action will not jeop-
ardize the quality, reliability, perform-
ance, or timely delivery of the end
item.

(b) Even when either or both the
prime contract and the component will
be acquired with adequate price com-
petition, the agency shall consider
breakout of the component if substan-
tial net cost savings will result from—

(1) Greater quantity acquisitions; or

(2) Such factors as improved logistics
support (through reduction in varieties
of spare parts) and economies in oper-
ations and training (through standard-
ization of design).
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(c) Breakout normally is not justified
for a component that is not expected to
exceed $1 million for the current year’s
requirement.

[71 FR 14102, Mar. 21, 2006]

207.171-4 Procedures.

Agencies shall follow the procedures
at PGI 207.171-4 for component break-
out.

[71 FR 14102, Mar. 21, 2006]

207.172 Human research.

Any DoD component sponsoring re-
search involving human subjects—

(a) Is responsible for oversight of
compliance with 32 CFR Part 219, Pro-
tection of Human Subjects; and

(b) Must have a Human Research
Protection Official, as defined in the
clause at 252.235-7004, Protection of
Human Subjects, and identified in the
DoD component’s Human Research
Protection Management Plan. This of-
ficial is responsible for the oversight
and execution of the requirements of
the clause at 252.235-7004 and shall be
identified in acquisition planning.

[74 FR 37648, July 29, 2009]

Subpart 207.4—Equipment Lease
or Purchase

207.401 Acquisition considerations.

If the equipment will be leased for
more than 60 days, the requiring activ-
ity must prepare and provide the con-
tracting officer with the justification
supporting the decision to lease or pur-
chase.

207.470 Statutory requirements.

(a) Requirement for authorization of
certain contracts relating to vessels, air-
craft, and combat vehicles. The con-
tracting officer shall not enter into
any contract for the lease or charter of
any vessel, aircraft, or combat vehicle,
or any contract for services that would
require the use of the contractor’s ves-
sel, aircraft, or combat vehicle, unless
the Secretary of the military depart-
ment concerned has satisfied the re-
quirements of 10 U.S.C. 2401, when—

(1) The contract will be a long-term
lease or charter as defined in 10 U.S.C.
2401(d)(1); or
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(2) The terms of the contract provide
for a substantial termination liability
as defined in 10 U.S.C. 2401(d)(2). Also
see PGI 207.470.

(b) Limitation on contracts with terms
of 18 months or more. As required by 10
U.S.C. 240l1a, the contracting officer
shall not enter into any contract for
any vessel, aircraft, or vehicle, through
a lease, charter, or similar agreement
with a term of 18 months or more, or
extend or renew any such contract for
a term of 18 months or more, unless the
head of the contracting activity has—

(1) Considered all costs of such a con-
tract (including estimated termination
liability); and

(2) Determined in writing that the
contract is in the best interest of the
Government.

(c) Leasing of commercial vehicles and
associated equipment. Except as pro-
vided in paragraphs (a) and (b) of this
section, the contracting officer may
use leasing in the acquisition of com-
mercial vehicles and associated equip-
ment whenever the contracting officer
determines that leasing of such vehi-
cles is practicable and efficient (10
US.C. 2401a).

[61 FR 16879, Apr. 18, 1996, as amended at 61
FR 50451, Sept. 26, 1996; 74 FR 34266, July 15,
2009]

207.471 Funding requirements.

(a) Fund leases in accordance with
DoD Financial Management Regula-
tion (FMR) 7000.14-R, Volume 2A,
Chapter 1.

(b) DoD leases are either capital
leases or operating leases. See FMR
7000.14-R, Volume 4, Chapter 7, Section
070207.

(c) Use procurement funds for capital
leases, as these are essentially install-
ment purchases of property.

[64 FR 31732, June 14, 1999, as amended at 66
FR 55121, Nov. 1, 2001; 71 FR 53045, Sept. 8,
2006]

Subpart 207.5—Inherently
Governmental Functions

SOURCE: 70 FR 14573, Mar. 23, 2005, unless
otherwise noted.
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207.500 Scope of subpart.

This subpart also implements 10
U.S.C. 2383.

207.503 Policy.

(e) The written determination re-
quired by FAR 7.503(e), that none of the
functions to be performed by contract
are inherently governmental—

(i) Shall be prepared using DoD In-
struction 1100.22, Guidance for Deter-
mining Workforce Mix; and

(ii) Shall include a determination
that none of the functions to be per-
formed are exempt from private sector
performance, as addressed in DoD In-
struction 1100.22.

(S-70) Contracts for acquisition func-
tions.

(1) In accordance with 10 U.S.C. 2383,
the head of an agency may enter into a
contract for performance of the acqui-
sition functions closely associated with
inherently governmental functions
that are listed at FAR 7.503(d) only if—

(i) The contracting officer deter-
mines that appropriate military or ci-
vilian DoD personnel—

(A) Cannot reasonably be made avail-
able to perform the functions;

(B) Will oversee contractor perform-
ance of the contract; and

(C) Will perform all inherently gov-
ernmental functions associated with
the functions to be performed under
the contract; and

(ii) The contracting officer ensures
that the agency addresses any poten-
tial organizational conflict of interest
of the contractor in the performance of
the functions under the contract (see
FAR Subpart 9.5).

(2) See related information at PGI
207.503(S-170).

[70 FR 14573, Mar. 23, 2005, as amended at 71
FR 14101, Mar. 21, 2006; 73 FR 1826, Jan. 10,
2008]

Subpart 207.70—Buy-to-Budget—
Additional Quantities of End ltems

SOURCE: 68 FR 43331, July 22, 2003, unless
otherwise noted.

207.7001 Definition.

End item, as used in this subpart,
means a production product assembled,
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completed, and ready for issue or de-
ployment.

207.7002 Authority to acquire addi-
tional quantities of end items.

10 U.S.C. 2308 authorizes DoD to use
funds available for the acquisition of
an end item to acquire a higher quan-
tity of the end item than the quantity
specified in a law providing for the
funding of that acquisition, if the head
of an agency determines that—

(a) The agency has an established re-
quirement for the end item that is ex-
pected to remain substantially un-
changed throughout the period of the
acquisition;

(b) It is possible to acquire the higher
quantity of the end item without addi-
tional funding because of production
efficiencies or other cost reductions;

(¢c) The amount of funds used for the
acquisition of the higher quantity of
the end item will not exceed the
amount provided under that law for the
acquisition of the end item; and

(d) The amount provided under that
law for the acquisition of the end item
is sufficient to ensure that each unit of
the end item acquired within the high-
er quantity is fully funded as a com-
plete end item.

207.7003 Limitation.

For noncompetitive acquisitions, the
acquisition of additional quantities is
limited to not more than 10 percent of
the quantity approved in the justifica-
tion and approval prepared in accord-
ance with FAR part 6 for the acquisi-
tion of the end item.

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Sec.
208.002 Priorities for use of Government
supply sources.

Subpart 208.4—Federal Supply Schedules

208.404 Use of Federal Supply Schedules.
208.405-70 Additional ordering procedures.
208.406 Ordering activity responsibilities.
208.406-1 Order placement.
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